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REMARKS 

Claims 1-6 are pending herein, new claim 6 having been added. 
Claim 5 has been allowed. 

New independent claim 6 is based on claims 1 and 2 and further recites the formula for 
calculating the exercise time necessary to burn off the calories of a consumed food item for a 
given individual using various types of exercise. Since the allowance of method claim 5 was 
based on the recitation of the exercise duration formula, applicant courteously contends that 
claim 6 is also allowable. 

Claims 1-4 were rejected under §103(a) as obvious over the U.S. patent to Diaz et al No. 
5,890,128 ("Diaz") in view of the U.S. patent to BimbaumNo. 6,605,044 ("Bimbaum"). 
Reconsideration of this ground of rejection is courteously requested. 

It is well settled that determinations of obviousness are to be made in accordance with the 
decision of the Supreme Court in Graham v. John Deere, 383 US 1, 148 USPQ 459 (1966). 
Under Graham, the scope and content of the prior art are determined, the differences between the 
prior art and the claimed invention are ascertained, and secondary considerations such as 
commercial success and solving a long felt need are to be considered where evidence thereof is 
available. 

Diaz discloses a calorie computer which tracks calorie input and deducts calorie output as 
a function of activities performed by an individual on a daily basis. Bimbaum discloses a caloric 
exercise monitor which calculates a caloric expenditure of a person during exercise as a function 
of the person's exercising heart rate. 

The combined teachings of Diaz and Bimbaum are not food specific and thus do not 
render the invention obvious. That is, the claimed invention provides an instantaneous 
indication to an individual of the duration of a selected exercise required to "burn off' the 
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calories of a selected food item before that item is consumed. This deters an individual from 
eating certain foods and helps him or her adopt a more nutritious and healthy diet. Neither Diaz 
nor Bimbaum, either alone or in combination, teaches a device for "calculating an exercise 
duration time necessary to burn the calories of a selected food item via a selected exercise" 
(emphasis added) as recited in claim 1 . 

In addition to the differences between the claimed invention and the cited prior art, 
Applicants claimed invention solves a long felt but unsolved need in the health care industry 
and is on its way to achieving commercial success. Submitted herewith are copies of articles 
from the May 23, 2004 issue of The Sunday Capital (Annapolis, Maryland) newspaper and the 
June 1 1 , 2004 issue of The Daily Record (Maryland) relating to the claimed invention. The 
articles both address the need for the claimed invention and the demand from the general public 
for the claimed invention. Based on sales of a precursor to the claimed invention, sales of up to 
100,000 devices are anticipated. 

For all the foregoing reasons, there is no disclosure of teaching in either Diaz or 
Bimbaum which discloses or teaches anything which would have suggested applicant's presently 
claimed invention to one of ordinary skill in the art. Further, there is no disclosure or teaching in 
Diaz or Bimbaum which suggest the desirability of combining any portions thereof effectively to 
anticipate or suggest applicant's presently claimed invention. Accordingly, reconsideration and 
withdrawal of the §103 (a) rejection are respectfully requested. 
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Allowance of claims 1-4 and 6 is courteously requested. 



Respectfully submitted, 



J^(y*P , 2004 




Lawrence E. Laubscher, Jr. 
Reg»tK$on No. 28,233 
Laubscher Severson 
1 160 Spa Road, Suite 2B 
Annapolis, MD 21403 
Telephone: (410)280-6608 



CERTIFICATE OF TRANSMISSION 
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- ByAttooo HmrtMufp — th« Capful 



Entrepreneur rolls oiit 
calorie calculator 

Hopes mfcmercials will sell diet gizmo 



i My DANIEL VALENTINE 
Staff Writer 
- TtiB Double Whoypyr with cheese nvrd to be 
Don MorVs Cflvoriu thtog on the Bur jer King 
menu. 

Mow tbo Edgcwahsr businessman knows 
wtactlj hoiv much It ttltce to work offtli^t 
USO-eolotle beefy treat - - two hours and 37 
minutes of casual walking, in minuioa of hard 
running or 2S% hours playing goU. his 
preferred activity. 

"Now I hiivo the ch lekeri cnesar saloi" he 
said. 

Armed with, a calculator he Invented that ' 
am Idantuy the precise aroooutof exercise it 
takes lb buru calonctf irora TOO popular foods, 
Mr. Wort is hoping to follow la the steps or 
tneTbighMaattr and Bowflex Jn lbc realm of 
•TV fitness products. 

fife." Mork.' who premiered Ills Calorie 
Cruncher on the Q.VC home shopping channel 
Krtdoy. la Urunghlng a 53 million, yearlong 



serlw of two-minute unWerclals that will atr 
en cabla systems across the country. ' 

It's the latest and. most ambitious venture 
te como (rem Mr. Mork, who founded Merit 
-Marketing & &£anulactttrme from his bora In 
South River Colony four year* ago. 

The company, which iww.hae Shi. 
.employees at Oie Atlantic QoHButLding off 
Mitchells Chance Road, designs promotional 
materials catering to major pharmaceutical 



Mado In CMao, his creations include a neon 
green coffee tnou with a sculpted nose on the 
eJ&0 — a promotion for the Zy rtec allergy 
medicine — and a calculator doctors can tf o 
to compute a woman's breast cancer riai. 

Tbe breast cancer calculator was one of the 
precursors to the Calorie Cruncher, which . 
Mr. Mork originally sold In 2002 as a way tu 
promote a drug for tree ting - Typo 2 diabetes, a 
health condition caused by oh improper diet 

(See CRUNCH, Poge B2) 



businessman Dim 



kifamatJoru Mr. 
aaork.who: ' 
developed tho 
dliting 4Mc* 
wi th his 
company, MofH 
taarketlflga 
Mertofachirlng, b 
about to noil tha 
cnJort© counter* 
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(Continued from Page Bl) 

"It was something to let the 
doctor show to ft .patient the 
conse4uences of the food, they 
were eating and let them make 
their own choice," he said. 

"He shipped thousands of 
units to the drug company, only 
to realize that with the rising 
popularity of high-protein, low- 
carbohydrate diets, his Calorie 
Crunchers were being appropri- 
ated by more than doctors. 
Calorie-coniscious salespeople 
were . taking the calculators 
themselves and giving them to 
friends. . 

By the time the drug am* 
pony- ..had ordered 50,000 ad- 
ditional units, Mr. Mork. said he 
knew he hud something he 
nould sell directly to con- 
sumers. 

The whole . concept of the 
machine centers on having a: 
portable, easy-to-use device that; 
lets diners know what the. calor- 
ies are at major restaurants like 
Boston Market, Wendy's, Pisza 
Hut and McDonald's^ 

The Calorie Chruncher nu- 
trition . listings come- from 
USD A reports for the res- 
taurant industry. . 

"We're targeting. all the; most, 
common foods that people, eat, 
use or abuse/* .Mr. Mork : said. 
"If you. type in wJiat you're 
eating, then Know what you 
would have to do to make that 



up, all the sudden, people start 

saying 'Whoa/ " 

- The Calorie' Cruncher is 

about the. size of a checkbook, 

with four buttons to guide 

users. 

Users select any food: they 
plan to eat, then view the cal- 
orie, fat and earn counts; After 
selecting body weight and the 
typeof activity they plan to do, 
the calculator clearly states the 
exact , number of minutes It 
takes to burn the Glories. 

Though it could be used to 
help exercisers compute accu- 
rate workout times, :Mr; Mork 
sees, it in a wore preventive 
way, • 

. "The exercise part is only to 
show the conseguence," ho Baid. 
"the important thing is that 
people realize how damaging 
some of these. foods : are to you 
and get something else In- 
stead/' 

• The Calorie Cruncher is sell- 
ing on the commercials for 
$39.99. and Includes a ped- 
ometer and an exercise book 

Mr. Mork hopes the product 
will appeal to weight-cpnsclnus 
customers, a market chat, has 
only grown as obesity levels 
rise m the 1 United States.* 

Michael Sallustio t a nu- 
tritionist and personal trainer 
for the Iii<3ood Health center in 
Annapolis, said the Calorie 
Cruncher mi^t-flll a niche. 

fl 'It could be a valuable tooy 7 
said . Hr, Sallustio. if ll Will cre- 
ate . some awareness, and tt 
helps that it's portable.?' 

Still, Mr. SaUu&tioaaid count 
ing calories is no substitute for 
an organised , regime of exer- 
cise, diet and lifestyle changes 
he counsels at- his bealfo center 



and gym. 

"You don't want to rely on it 
as a means of losing Wight in 
tho long run," he said. "It's 
more complex than just count- 
ing calories." 

Mr. Mork agrees. 

"It's all about. basic diet and 
exercise, and this is a tool that 
lets you get onto that/' he said. 
"There, is no quick fix, no magic 
way to lose weight. If there was, 
trust me, the pharmaceutical 
companies would be selling it" 

While he will continue mak- 
ing' separate promotions for 
drug companies, Mr. Mork is 
hoping ta make a mark with.the 
Calorie Cruncher. If the ad 
campaigns and phone orders 
are successful, he. hopes to sell 
about 100,000 a year: 

But infomercials have draw- 
backs, said Roland Rust, chair 
of marketing for the Robert II. 
Smith School of Business at the 
University of Maryland College 
Park. 

"It can be effective, but it -s 
dangerous/* Mr. Rust said: "It 
will tend to air when there's no 
one watching. Then you have to 
ask, of the. small, number of 
people, that are actually watch- 
ing, what amount Of them are in 
the demographic that matches 
the product?*'. 

Mr, Mork said ho knows he's 
gambling on the success. 

"It'6 always a risky propr 
.osltldn/* he said. "The only way 
we'll really know is if people, 
pull out their credit ;caraV 

oCohtact: www-calorie 
cr.uncher.com 
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A. takws 277 mhiatra to walk off a. Double 
Whopper with cheese from Burger King, ft. 
takes 38 udnutes to wOfcoff a Chicken Cae- 
sar salad from the suite Nslauwi. 

ITiistchofcft, between al^nJbkiWlioppcx 
and » Qiicken Caetwr safciri, eeeixw; easy 
vfliksn you lo 0>w how u ruch exmctsH te need- 
ed to bum off the food Aiul ifcattt exacty- 
what Daniel Hark hqpea people rrolfeo. — 
that the ehricu ctm be easy, 

Mo^fowicicrofMin*M«iteUnsand 
B in E<tgcwatcr v toiovv!3 there 
h no nwgje pffl isr qulcWhclbr losing weight, 
which- Is why lie Invented the Calorie 
Cruncher. Tito Calorit: Cruncher la on eloc- 
tronic pockeKdzed diet coach that cafcu- [ 
k*eihovmm:h activity bjiefriedtonuoioff : 
certain food& 

htok is muh^tingthc product rmiaa^ j 
television and QVC 

Tho Calorie Cmncl m 1 ix n itaU tg 700 coro- 
mon foods and 'sefcctkms ftura 15 national 
chain restaurants Including Subway, 
Wendy's, CHtv© Garden, McDonalds and H> 
» Hut It abo lists sqvcnd dl^^ 
oxcjwe btdud^vraiQun^JbfKu^ tennis, 
jpjlf; yoga and aerobics and theft calculates 
tint amount of exercise needed to bum eft 
the food baaed on a rauson* weight 

The cunaco^ienoe is the kitpact," aaid 
Mork. "It gives people wore information to 
make better choices.* 

Before deciding to sail the Calorit) 
Cruncher to the genera} public, Mark sold 
snproKkiutefr £0lOQQ devices to phystaaiis. 
lie soon noticed that more and mora Sakn- 
peoi^wenjinhire^totlwdevfcc, which 
led Idra lo seek a patent 

A mitfur pharmaceutical company that 
hns a type D diabetes? drutf approached Work 
with Uie idea. Approximately 00 pcrocnt oT 
patients with type B diabetes ore obere and 



tti afcl Mata, fosrftr <rf Martt Mufcatfog toa tttaufacturfaB to Etfemunr. |aow»«toro k no motto pilot 
th^TvouWhe^padenwiaake better food a^of36to©yearawhoareUit*»i«rt^ ln 



"People started saying it was : a peat 
thing," said Mode They aH wanted one ...I 
knaw l had to get k to the gjsicoi public. " 

•Last week, Mark began marketing the 
Calorie Cruncher through a "rnrxJcrattJy 
sacecssflir spot on QVC during en exercise 
hour. 

Off teacvieioA the device; which retail* 
fbraSafiO, is soM as apackiigc 'witij a pc- 



ftness. lifattaie, 6parNctmd»^are(«rhe 
oT (he stations that wfll air the inftjraerctaJ. 

"Ah it starts progressing, we will start 
exnanding It," said Work. 'W-D start testing 
it with men and other age group*." 

The tafomerCkd emphasizes that the 
Gdorie Cruncher can "BupeK*mrgeartfdiet* 
and can beused wRh dteta like Atkins; South 
Beach and Weight Watchers. 

"It's not a gclM^dnnyHAuck promise;" 
donictex and an onsicteo book H© unlld- said Mark. This gives the tools to help a 
pales ee&ng oppratinratety 100,000 Caloric person who is on any diet.' 



Crunchers annuauy. 

•Wedidn^seHtheiwcka^onQVC," 
said Mark. *QVC la just like a store ... |t 
doesnttoe&nUwontwdl ...well go back to 

qvcl* 



Modes tnafa. baswesa b product devel- 
opment and design lor prfcuaiSy medical 
and ptuuinacailidfl cargpanlas. 

Mock has sht employees including u 
Canadian design team. The 



b addition to QVC, a> two-minute in- team cnwOes* concepts audiasbaskiesscord 
foramtal torthe <^one Gruncaer willbe^a hoklenj, clocks; picture frames, pen lhdds, 
asinginmid-^jne Tbeinftmien^isajiTied Stress taalb and hiiftovatiwi- paper dfeftfbr 



Awdooaelltata 
one item that was made fior SSyrtec, an a 
gyimodicutkjii. OlhprdeagrwWJode prod- 
ucts that are educatiooal and eyecatching, 
like a throe doncnaionui crietnsed bar gniph 

shows apod and bad banc density for oh 
teoport isis we d icaQon.- 
Mock then wcaka J»hh distxibuiom to 
purchase the product Otiinnat«ntIcaiaud 
rni_tfanicxxiip4iiiiBS ux tho iU-n-j foryrodncl 
recognition 

It keepe the hraotl in front of the doc- 
tops," said Motk; The pharmacy industry 
is. very tornpetkive these products ro- 
raind doctors to prescribe ace rtato drqg." 

Mark, who has sevend patents ponding, 
started Ms own bnsincsaftw yoara ego inhto 
home and hntf ad sales- fir the first eight 
months. Last year, his business made up. 
pnWhjatr^yt^rrdl^ 

%>ibeen : ioejdiwfth budget cuts io phar- 
macconcal «aupaiiies, bntltSs pkMngback 
iipv's^hiterkTTiereara^w^cVwiwtn 
rhAbofDhcm'' 

Approrxknotch; 20 other companies in 
the Uhtted Skates design and nussithcture 
medical and phaanactsrtlcal.biand aware- 
ness products. Mock's smaller sldpttienta 
are app coah na tdy 5V0DQ to JO,UUQ piocca 
and his targcr shipments are 200,000 to 
400,p00picoes. ; . 
. m:addttletttothcCaiek^C^ 
dsvAehjped; another assessment calculator 
for breast cancer. The calculator take* into 
ecwuirtsevet^iactanilraliKiing race and 
uge and dohirmmes a Cvoyear «»»d Ofctkue 
rkdc Jnr breast cancer. 

Thcrl>Afbu^kwassi!riiaiB(^tool, 
kieao&edo^r^tysWantob^co^ 
Si^lfeccmtinueatoixoducothcniandhas 
sold betweeuaOflgDOO and 300^)00 to date. 

Toe Iumre'4 bright,* wddMork, "We 
have a.Jotof creaifvtry and we're able to 
work tuxtlh^adaU!aTa...aM3^!iivcrj[iksc 
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